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Court Ruling Overturns Limitations on OSHA Repeat Violations

The new penalty for serious violations is $12,934
and for willful or repeat violations $129,336.
Following a case involving a worker
being injured in a cave-in at an excavation site in New York City, the
court of appeals ruled that OSHA repeat violations are not limited to 5
years. The contractor was cited by
OSHA for not providing a protective
system (shoring, shielding, or sloping) for trench more than 5-feet deep.
In addition, the citation was classified
as a repeat violation because of two
similar previous trench violations issued to the contractor in 2009 and
2011.
Prior to 2016, OSHA limited
the practice of issuing repeat violations to three years. However, that
year OSHA revised its Field Operations Manual (FOM), changing the
period of repeat violations to five
years. In the above case, the court determined that the FOM is only a
guide for their inspectors and does
not impose any legal limitations. The
result of this ruling is that OSHA
does not have to limit repeat violations to five years.
This decision creates a potentially huge problem for employers
whose companies have been cited by
OSHA in the past. OSHA’s database
does not drop violations from the record after 5 years. I’m not sure how far
back they can look, but OSHA has
been keeping records for longer than
5 years. I would not be surprised if

they can look back 20+ years. Additionally, penalties for violations are
now subject to annual adjustment for
inflation and were increased in January 2018. The new penalty for serious
violations is now $12,934 and for
willful or repeat violations $129,336.
In the past some employers
believed that paying fines and treating them as a cost of doing business
was easier and cheaper than challenging violations and paying legal costs.
This court decision should change
that perspective because paying a
penalty instead of contesting a citation could open your company up to
repeat violations, potentially costing
you as much as ten times the original
penalty, and in some cases almost
$130,000.
The goal here should be to
avoid any type of violations in the future. To avoid repeat violations, you
must be aware of all incidents of violations your company has had in the
past. To that end, you should make a
list of prior violations and share them
with all managers, supervisors, and
safety personnel at all levels. Tell
them to make sure these hazards are
carefully controlled or eliminated
from every jobsite.
Employers should ensure that
current safety policies comply with
OSHA standards and that all managers and supervisors have read and un-

derstand those policies. When OSHA
inspects a jobsite, the only way to ensure that they will not issue citations
is strict compliance with regulations.
Only time will tell if OSHA is going
to make citing repeat violations routine or if they are only going to apply
repeats to more dangerous types of
violations, such as the lack of protective systems in trenches, falls from elevations, etc.
Now is a good time to take a
close look at your company’s past
history of OSHA citations. If you
company has never been cited for violations, this ruling should not affect
you. Regardless, every business
should ensure that when OSHA
shows up at a jobsite, your site is in
compliance with applicable OSHA
regulations.
If, by some chance, your company is cited during a visit, it’s time
to take a close look at filing a notice
of contest and obtaining legal counsel. If you fail to ensure compliance
and decide to pay fines without any
further consideration, that decision
and resulting citation could come
back and haunt your company in the
future. ■
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Recognizing Common Workplace Hazards
The first step to reducing the number of accidents is to train and educate managers,
supervisors, and employees to identify potential hazards on the jobsite.
All trenches 5-ft-deep
or more must have a
trench protective
system in place.

Sadly, most of the injuries due to accidents that occur every year in the
United States could have been prevented. Clearly, managers do not
want their employees to be injured
and employees certainly do not want

to be injured on the job. Until all parties understand how workplace injuries happen, accidents will continue to
occur.
The first step to reducing the
number of accidents is to train and

educate managers, supervisors, and
employees to identify potential hazards on the jobsite. The next step is to
control potential hazards by removing
causes from the jobsite and by training the workers to avoid hazards and
unsafe behavior.
Hazard Types
To prevent accidents, managers and
employees should know applicable
OSHA regulations and the primary
types of hazards that may exist in the
work area. Every time a new work
environment is encountered or some
new element is introduced, examine
the area, tools, equipment, etc., for
new hazards and take appropriate precautions to avoid injury. The following are some of the most common
hazard types on a jobsite:
Caught in or Between Hazards are
defined as injuries that can be caused
by pinch points; such as being buried
in an unprotected trench, trapped in a
hole, enclosure, or tight space; or
catching jewelry, clothing, or a body
part on a stationary object or in moving machinery. Specific examples of
caught between injuries include getting fingers caught between gears and
pulleys or a sling and load; closing
fingers in a door; getting a finger,
hand, arm, foot, or leg caught between two pipes as they are pushed
together; or getting caught between an
excavator and fixed structure or object.
Contact with Hazards involve exposure to dangerous materials. This is
sometimes harder to identify and
avoid because it can often occur outside of the worker’s control. Some
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examples include being sprayed with Overexertion Injuries are caused by
or splashed by hot or cold substances, placing too much strain on some part
steam, toxic chemicals, or corrosives. of the body. Ergonomics play an important role in preventing this type of
Environmental Exposure Hazards accident. Examples include lifting
are part of or in the environment, such objects that are too heavy, using exas temperature extremes, gases, va- treme force on an object that is stuck,
pors, fumes, dust, and noise. Again, or using an unsafe posture or position
the best solution is to remove the haz- while completing a task.
ard from the work environment, but
that is not always possible. For exam- Struck Against Injuries occur when
ple, a worker entering into a confined some part of a worker’s body strikes a
space that contains a low oxygen lev- fixed object. Examples of struck
el, methane, carbon monoxide or hy- against injuries include a worker
drogen sulfide would encounter an walking into a suspended object or a
environmental exposure. One way to worker striking his head while worklimit or remove the hazard is to venti- ing inside a pipe or structure.
late the work space. Employees working in hot or cold environments can Struck by Injuries occur when a
also experience an environmental ex- worker is struck by a moving object,
posure.
vehicle, or equipment. Examples include being struck by a load that is
Fall From Elevation Hazards are lifted and moved around or by equipthe leading cause of construction fa- ment/vehicle in motion.
talities. Examples include falling into
an excavation or confined space, fall- Jobsites should be inspected daily to
ing off a truck or equipment, or fall- ensure that all hazards have been
ing from a roof, open sided floor, or eliminated or controlled. Ensure that
other elevated surface.
workers have been trained to perform
their jobs safely, including training in
Fall on the Same Level Hazards, the correct use tools and equipment.
while often not obvious, can lead to Additionally, workers should be faserious injuries and even death. The miliar with any hazardous materials
potential for this type of fall is not as they may encounter on site and safe
apparent. Causes of these falls can handling procedures. When working
often be removed entirely. Ice, snow, around heavy equipment, workers
sand, mud, objects laying around on must know to not approach a vehicle
the ground or floor, and even untied until the operator is aware that they
shoe laces can cause a person to fall. are there.
Finally, employees must always

be aware that they should never enter
an unprotected trench for any reason.
Help workers to understand
the types of hazards listed above,
what they are, and how to avoid exposure to them. Instruct workers to report potential hazards to their supervisors. Ensure that supervisors investigate all reports and take immediate
action if a hazard exists. Knowledge
is the key and taking action is the way
to remove or control hazards. ■
“There is no better place to get
information than from your
peers at a NUCA Event.”
– Ron Nunes,
R.T. Nunes & Sons, Inc., RI
UPCOMING NUCA EVENTS

Washington Summit
May 22-24, 2018
Washington, DC
(Capitol Hill Visits, May 23)
Learn More
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2018 Trench Safety
Stand Down
June 18-23
Nationwide
Learn More
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Removing Jobsite Hazards and Preventing Unsafe Acts
look training when investigating accidents, but training is never overlooked by OSHA. Too many people
believe that safety is a matter of common sense and that every worker
should know what is safe and what is
not. It’s easy to forget that common
sense is developed from a lifetime of
experiences. What may seem like
common sense to one person may not
to another, and less experienced
workers need to be shown the right
way to do things. Lack of training
causes more accidents than most people would like to admit.
Accidents do not just happen. Most
frequently they are caused by unsafe
conditions (environment) and/or unsafe acts (behavior). Many consider
unsafe acts the cause of most accidents. In reality, the leading cause is a
combination of unsafe conditions and
unsafe acts. In most cases, an accident
can be avoided by eliminating the unsafe conditions and training workers
to avoid unsafe acts.
An unsafe condition is a hazardous physical or environmental
condition that could directly affect the
worker safety. By way of example,
equipment that is not in good working
condition is a hazard and should not

Unsafe act: do not attempt!

be used until it is repaired or replaced.
Hazardous environmental conditions
also need to be eliminated or controlled before work can start or continue.
An unsafe act is a violation or
disregard of an accepted safe practice
or procedure. For example, if a worker defies safety rules, uses a defective
ladder or tool, or operates equipment
that he is not authorized to use, he is
committing an unsafe act.
Let’s look at a simple situation
where an injury results from a worker
using a ladder with a faulty or broken
rung on a jobsite. The damaged rung
is an unsafe condition that should be
reported and removed from the site.
However, when a worker takes the
damaged ladder and uses it, we have
an unsafe act. Both the unsafe condition and act are equally to blame for
the accident. If the ladder was reported and removed from service, the
worker would not have used it. Conversely, if the worker was trained to
avoid and report damaged equipment,
the accident would have been prevented.
Safety directors, construction
managers, and supervisors often over-

Train Managers to Recognize
Unsafe Conditions and Acts
All levels of management have a duty
to prevent accidents and to provide
workers with a safe place to work
each day. Safety rules alone can be
insufficient as they generally only address obvious hazards and often leave
out the conditions and actions that
cause accidents.
Because many hazards can be
less than obvious, managers and employees must be trained to identify
hazards and perform accordingly to
avoid potential accidents. To that end,
everyone in and around a jobsite must
understand what causes accidents, the
difference between unsafe conditions
and unsafe acts, and how they all entwine to cause accidents. ■
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Preventing Back-Over Incidents
Trucks and equipment are most likely
to be involved in an accident when
they are moving in reverse. When a
worker is struck by a vehicle moving
in reverse, OSHA refers to the incident as a back-over.
Accidents while backing up a
vehicle can be prevented if everyone
in the area is made aware of the situation and proper safety procedures are
followed. The most common warning
used to alert workers to this hazard is
a backup alarm. A variety of systems
are now available to help prevent
backup accidents. In addition to the
standard beepers, bells, and buzzers;
vision systems, self-adjusting backup
alarms, reverse motion alarms, and
sensor-operated alarms are now available and in use on many vehicles.
Vision systems involve cameras installed at the rear and sides of
trucks with a dash-board monitor so
the operator can see what is going on
around the vehicle or equipment. Self
-adjusting backup alarms automatically adjust the sound level of the warning device to approximately 10 decibels above the environmental noise
level. Reverse motion alarms sound
warning signals when the vehicle
moves in reverse. Sensor operated
alarms sound a warning if the sensor
detects a person or object in a predetermined area around the vehicle.
Whenever a driver’s or equipment operator’s view is obstructed
when backing up the vehicle or equipment, OSHA 1926.601(b)(4) requires
the employer to make arrangements to
protect workers form being struck by
the vehicle or equipment. If the driver’s or operator’s view to the rear is
obstructed, the regulation requires
either: 1) the vehicle or equipment to
be equipped with a backup alarm
(reverse signal alarm) audible above
the surrounding noise level; or 2) the

vehicle to be backed up only when an
observer signals that it is safe to do
so.
OSHA 1926.601(b)(2) also
requires vehicles to be equipped with
at least two headlights and two taillights, whenever there is poor lighting
or conditions warrant addition light.
In addition, 1926.601(b)(3) requires
vehicles and equipment be fitted with
an adequate warning device (horn) in
operable condition that can be manually operated from the driver’s or operator’s seat.
The above requirements apply
to all vehicles and equipment operated within a jobsite. OSHA 1926.602
addresses earthmoving equipment:
scrapers, loaders, crawler or wheel
tractors, bulldozers, off-highway
trucks, graders, and similar equipment. OSHA section 1926.602(a)(9)
requires all bi-directional machines,
such as rollers, compactors, front-end
loaders, bulldozers, etc., be equipped
with a horn that can be used from the
operator’s seat. Earthmoving equipment with an obstructed rear view
must also be equipped with a backup
alarm or an observer must be assigned
to direct the operator.
A backup alarm is a required
safety device, and even if the sound
may annoy people in the neighborhood, the loud report is meant to warn

workers of approaching danger. Do
not disconnect backup alarms. Make
sure employees know and understand
what backup alarms are for and what
they sound like. Bypassing, muffling,
or disconnecting backup alarms will
lead to an OSHA citation.
No matter how good the driver
or operator is, if the view to the rear is
obstructed there is always a chance of
not seeing somebody behind the vehicle. Many manufacturers are installing cameras and other devices on
new equipment in addition to the
mandatory backup alarms. Some
companies are also taking it upon
themselves to retrofit existing vehicles and equipment with these modern
devices, because they recognize the
advantages.
The hazards associated with
vehicles and equipment moving in
reverse will always exist; however
backup alarms, cameras, and other
devices will help to reduce the hazard.
Regularly check to make sure all the
devices are working. Train workers so
they know about the hazard and what
the alarms and warning signals mean.
The bottom line is tell workers to
away from equipment that is moving
in reverse and make sure your vehicles and equipment go BEEP-BEEPBEEP when backing up. ■
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There’s No Reason for a Worker to Die in a Trench

2018 TSSD Week

June 18-23
Take pictures and share them with us:
#TSSD2018

Sponsored by:

Because trenching injuries and fatalities
continue to be on the rise, this year DOL and
OSHA have made prevention an Agency Priority Goal to reduce trenching and excavation hazards. OSHA will likely be on high
alert for violations when conducting jobsite
inspections. There is no better way to avoid
serious trenching accidents than ensuring
your people are well trained and refreshed on
safety protocols.
Join with NUCA, your fellow contractors, others engaged in trenching operations,
and OSHA for NUCA's third annual Trench
Safety Stand Down (TSSD) week, June 1823. NUCA started the TSSD to raise awareness of trenching and excavation hazards to
help reduce the occurrence of accidents and
injuries. Once again, OSHA has signed on in
full support of the program.
Last year, we reached more than 10,000
workers, helping to prevent injuries and fatalities in the trenches, more than five times
the previous year. We must reach more people and need your help to do so. Talk about
the TSSD to your peers, employees, and
through social media and participate in the
Stand Down.
You can participate in the Stand Down
by simply taking a break to have a Toolbox
Talk or by taking part in other safety activities with the goal of bringing trench safety to
the front of your crews' minds. Companies
who take part will be recognized in Utility
Contractor magazine and on the NUCA website. You will receive a Certificate of Completion, as well as hardhat stickers for all employees who engaged in the Stand Down.
Please download, complete, and return

the Stand Down Completion Form with your
pictures to safety@nuca.com. Pictures will
be used for post-TSSD coverage in UC magazine, on social media, and for the promotion
of future Trench Safety Stand Downs.
This year will have both the 8.5 x 11
inch customizable flyer you can display
around your offices and jobsites and a larger
11 x 17 poster. If you would like to be listed
as a Participating Organization, send us your
company's logo, and we will place it on the
flyer and return it to you. Find information
and resources for your Stand Down, including the Stand Down Completion Form and
signin sheet here.
You will soon receive TSSD a poster in
the mail. Please post them in your trailer or
other public areas on site where other general
or subcontractors will see them.
Let's get ready for a great Stand Down!
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